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In Bank of New York Mellon v. Bartelstein, 2026 IL App (1st) 242136, the First District Appellate Court
addressed a question that had become increasingly important in long-running Illinois foreclosure cases: what
happens when a borrower argues that the statute of limitations on the underlying promissory note has expired?

Here, the trial court concluded that because more than 10 years had passed since the loan was accelerated,
any claim on the note was time-barred, and the mortgage lien therefore could no longer be enforced. In the trial
court’s view, the note had effectively “died on the vine,” taking the mortgage with it.

The appellate court disagreed and reversed. The court emphasized that the lender filed its foreclosure action in
2007(!)—well within the applicable 10-year limitations periods, regardless of whether it is determined the
acceleration of the loan’s balance occurred on the date of default, the filing of the complaint, or the expiration
of the notice of default. More importantly, the complaint sought not only foreclosure of the mortgage but also a
deficiency judgment, which Illinois Supreme Court precedent treats as a claim on the underlying note as well.
As a result, the lender had timely asserted its rights under both the mortgage and the note.

Relying on the Illinois Supreme Court’s decision in First Midwest Bank v. Cobo, 2018 IL 123038, the court
explained that a foreclosure complaint requesting a deficiency judgment effectively contains a second claim
based on the note, even if the complaint is styled as a single-count foreclosure action. Because that claim was
timely filed, the statute of limitations did not extinguish the lender’s rights. The decision provides an important
reminder that Illinois courts will look beyond labels and focus on the substance of the relief requested. A
foreclosure complaint that seeks a deficiency judgment may preserve note-based claims without requiring the
lender to file a separate count or separate lawsuit on the note.

**Why it matters: The ruling offers significant protection for lenders in protracted foreclosure litigation and
reinforces that a timely filed foreclosure case can preserve rights under both the mortgage and the underlying
debt obligation. It also rejects the notion that a mortgage lien automatically becomes unenforceable simply
because a borrower later argues that the limitations period on the note has expired.

Disclaimer: The contents of this article should not be construed as legal advice or a legal opinion on any
specific facts or circumstances. The contents are intended for general informational purposes only, and you
are urged to consult with counsel concerning your situation and specific legal questions you may have.
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